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ABSTRACT

The Indonesian Scholars’ Council has issued numerous fatwds on
medical issues determined on the basis of the Qur’an, Sunnah, ijma’,
and qiyas. Formulating a fatwd always takes into consideration
magqasid al-shari‘ah, although it is not always evident how maqasid
al-shart‘ah are applied in the fatwd. Hence, a study is required to
discover the implementation of maqasid al-shari‘ah, especially on
fatwds related to medical issues. Using a qualitative approach, the
study has been conducted to find out the conformity of the fatwds
with magqasid al-shari‘ah and examine its application. Medical issue
fatwds from the ljtima‘ held by the Indonesian Scholars’ Council
were selected as primary data. The secondary data was collected
from various books, journals, and writings about maqasid al-
shari’ah and the analysis of the Indonesian Scholars’ Council
fatwds, followed by data analysis using the content analysis
method. In conclusion, the concept of maqasid al-shari‘ah is an
important consideration in the establishment of the fatwds. Its
implementation can be observed through the evidence provided in
the fatwds alongside the ruling of the issues. The use of al-qawa‘id
al-fightyah and maslahah mursalah in the evidence indicates the
implementation of maqdsid al-shari‘ah. Among preservation of the
five essentials, preservation of life and preservation of lineage are
more commonly found in fatwds on medical issues.
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1. INTRODUCTION

The Indonesian Scholars’ Council or Majelis Ulama Indonesia
(MUI) is an organization founded to provide guidance for the
Muslim society in Indonesia whether in religious or social
affairs. Technological advances and developments in medical
science raise questions for Muslims regarding Islamic law and
Islamic perspectives on medical practices that come with the
latest innovations and technology. In this case, the Indonesian
Scholars’ Council provides guidance to the Muslim community
by issuing fatwds related to medical issues.

The basis of the Indonesian Scholars Council’s fatwds is the
Qur'an, Sunnah, ijma‘, and giyas. However, the concept of
maqasid al-shari'ah must be considered so that the fatwd will be
valid and will not deviate from the objectives of the Lawgiver.
Therefore, this research was conducted to examine the
application of maqasid al-shari'ah in the fatwas of the Indonesian
Scholars’ Council on medical issues and determine the
conformity of the fatwds with maqdsid al-shari‘ah. By
understanding the role of maqdsid al-shari'ah in fatwds of the
Indonesian Scholars’ Council, this study is expected to increase
people's faith that Islamic Shari'ah is fair and aims to provide
benefits for humans in this world and the hereafter.
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2. REVIEW OF LITERATURE
2.1 Definition of Magqadsid al-Shari'ah

Magqdsid al-shari‘ah is an annexation structure. It is composed of
two Arabic words: maqasid and al-shari‘ah. Magqasid is the plural
noun of magsad. Magsad is a verbal noun that begins with the
mim letter (masdar mimi). It is derived from qgasada - yaqsudu -
gasdan. The word magsad and gasd have the same meaning.
According to Ibn Manzir, the meaning of al-qasd in Arabic is as
follows:

(1) istigamat al-tariq (straightness of the way)3°

(2) al-‘ad! (justice)3*

(3) al-itimad wa al-amm (determination, intention)32
(4) ityan al-shay’ (coming to something)33

(5) ma bayna al-israf wa al-tagtir (moderation between
extravagance and miserliness)®*

(6) al-kasr (breakage).3

The most suitable meaning of magqdsid is the third and fourth
meanings which cover the meaning of the intention and

30 |bn Manzdr, “Fasl Al-Qaf,” 353.
31 |bn Manzdr, 353.
32 |bn Manzdr, 353.
33 |bn Manzdr, 353.
34 |bn Manzdr, 354.
35 |bn Manzdr, 355.
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determination on something.®¢ It is said that the original
meaning of the word consists of qdf, sad, and dal in the speech
of the Arabs is determination, direction, and rise toward
something, whether in moderation or injustice.?” Other similar
meanings to define maqadsid are purposes, designs, aims, ends,
goals, and objectives.®8

Al-shari‘ah is a specific noun. It is derived from shara‘a - yashra‘u
- shar‘an. The word al-shari‘ah has several meanings mentioned
as follows:

(1) “Places that a part of it descends into the water.”%’

(2) “Water resource that people go to drink and
retrieve the water from.”#°

(3) “A place in the seashore where the animals come
in.”4t

(4) “What Allah has legislated from the religion and
what He commanded, such as fasting, pilgrimage,
zakdh, and every good deed."4?

(5) Religion and way of life (din, millah, minhaj).*®

36 Al-YQbi, Magqdsid al-Shari‘ah al-Islamiyah, 28-29.
37 Ibn Manzdr, “Fasl Al-Qaf,” 355.

38 Baalbaki, AlI-Mawrid, 862 and 1091-92.

39 Ibn Manzdr, “Fasl Al-Shin,” 175.

40 |bn Manzdr, 175.

41 |bn Manzdr, 176.

42 |bn Manzdr, 176.

43 |bn Manzdr, 176.
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The first three meanings show that shari'ah refers to a water
resource. The other meaning refers to what Allah has legislated
and commanded from the religion. Shari'ah also means religion
or a way of life. Religion is a general meaning, which includes
other religions besides Islam. However, in the context of
magqadsid al-shari'ah, it is more suitable that the meaning of al-
shari‘ah is Islamic shari‘ah.

Linguistically, it can be deduced that maqasid al-shari‘ah means
the purpose, intention, goal, or objective of the shari‘ah. In
terminology, the scholars define magqasid al-shari‘ah with various
definitions:

(1) Ibn ‘Ashdr: “The meanings and wisdom of the
Lawmaker noted in all conditions of legislation or
most of it.”44

(2) ‘Alal al-Fast: “The aim (of the shari‘ah) and the
secrets laid down by the Lawgiver in each of its
rulings.”#

(3) al-Hasanr: “The intended beneficial purposes of the
rulings, and the intended meanings of the
speech.”#¢

(4) al-Raysunt: “The goals, which the shari'ah is
established in order to achieve them, for the
benefit of the people.”#’

44 |bn ‘Ashar, Magdsid Al-Shart'ah al-Islamiyyah, 2:251.

45 Al-Fassi, Magqdsid Al-Shari‘ah al-Islamiyah Wa Makdrimuha, 7.
46 Al-Hasani, Nazariyat Al-Magqdsid, 119.

47 Al-Raysuni, Nazariyat Al-Magqasid, 19.

[167]



Journal of Integrated Sciences is S htesrated
Special Issue, April 2024
ISSN: 2806-4801

Sciences

(5)

al-Khadimr: “They are the meanings observed in the
shari'‘ah rulings, and consequent upon them,
whether those meanings are partial wisdom,
general interests, or global characteristics, and they
gather within one goal, which is: establishing the
servitude to Allah and attaining the human interest

in two worlds.”#8

al-Yabi: “Meanings, wisdom, and so forth that the
Lawgiver preserves generally and specifically in the
legislation, to achieve the benefit of the people.”#®

It can be summarized that maqdsid al-shari‘ah refers to the
purposes, meanings, and wisdom of the shari'ah. These
purposes, meanings, and wisdom are preserved by Allah as the
Lawgiver in His legislation to establish servitude to Allah and
attain the benefits of the people in the world and the hereafter.

2.2 Classification of Magqasid al-Shari‘ah

Classification of magqasid al-shari‘ah according to priority and

demand:

(1)

Dariiriyat (necessities): Necessary objectives to
establish the benefits of religion and the world.>°
The necessities contain the preservation of five
elements: religion, life, intellect, wealth, and
lineage.*?

48 Al-Khadimi, Al-ljtihad al-Magqasidi, 52-53.

49 Al-Yabr, Magqdsid al-Shari‘ah al-Islamiyah, 37.
50 Al-Shatibi, Al-Muwadfaqat, 1997, 2:17.

51 Al-Shatibi, 2:17.
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(2)

Hajiyat (needs): The requirements needed to
relieve and lift difficulty, burden, and hardship.>2
Examples: concession (rukhsah) for travelers and
sick people in shortening saldh and fasting on
Ramadan, the permissibility of loans, sharecropping
contract, and advance payment sales (bay‘al-
saldm).>3

Tahsiniyat  (luxuries):  Appropriate  matters
according to customs and ethics, which do not lead
to difficulty and hardship.>* Examples: purification,
covering one’s private parts, the etiquette of eating
and drinking, and prohibition of selling impurities.>>

Classification of magqasid al-shari‘ah according to its
inclusiveness:

(1)

Magqgasid ‘Ammah  (general objectives): The
objectives observed in all fields of shari‘ah or most
of them. ¢ The examples of general objectives of
the Shari‘ah: maintaining the five essentials
(preservation of religion, life, intellect, wealth, and
lineage), eliminating harm, lifting difficulties, and
enforcing justice among people.”

52 Al-Shatibi, 2:21.

53 Al-Shatibi, 2:21.

54 Al-Shatibi, 2:22.

55 Al-Shatibi, 2:22-23.

56 Al-Khadimi, ‘Ilm al-Magqdsid al-Shar‘iyah, 72; al-Raysuni, Madkhal lld
Magqasid Al-Shari'ah, 14.

57 Al-Raysant, Madkhal lld Magasid Al-Shari‘ah, 14.
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(2) Magasid Khassah (specific objectives): The
objectives that are related to a field or certain fields
or several topics in shariah law that are close to
each other.®® Examples of Shari‘ah’s specific
objectives are objectives in family law, objectives
regarding finance, objectives pertaining to
judgments and evidence, objectives of worship,
objectives of transactions, etc.%?

Magasid Juz'iyah (partial objectives): The objectives that are
related to specific issues. It is the objective of each ruling of
Shari‘ah in obligation, recommendation, forbiddance, dislike, or
condition.®® Examples: the objective of having witnesses in
marriage is to strengthen the marriage contract and prevent
disputes and denial, ! objectives of ablution, objectives of saldh,
etc.?

2.3 Importance of Maqasid al-Shart‘ah in the Fatwa of the
Indonesian Scholars’ Council

Magqasid al-shari‘ah is important when dealing with the texts of
Shari'ah. It helps a mufti to comprehend the meaning of the text,
assists in checking and making sure that the evidence on an
issue is safe from contradiction, and helps in giving

58 Al-Raysani, 14.
59 Al-Raysani, 14.
60 Al-Raysant, 15.
61 Al-Raysant, 15.
62 Al-YQbi, Magqdsid al-Shari‘ah al-Islamiyah, 415.
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preponderance or combining two contradicted pieces of
evidence. %3

Knowledge of magqdsid al-shariah is necessary when
establishing a ruling on an issue in which the ruling is unknown
in the Shari‘ah texts and there is no comparison in other cases.%
It not only helps a mufti in his deduction but also in considering
the contradiction between benefits and harms.%> Besides that,
magqasid al-shari‘ah can be used to verify whether a fatwd is valid
and acceptable in Shari‘ah or not by examining the conformity
of the fatwd with the objectives of Shari‘ah. ¢

In the fatwds of the Indonesian Scholars’ Council, magasid al-
shari'ah is an important concept to be preserved when
establishing a fatwd. It is mentioned in the guidelines that the
establishment of a fatwd must be done while maintaining
benefits (masdlih) and preserving magqasid al-sharah. ¢7
According to the fatwa Number 6/MUNAS VII/MUI/10/2005,
benefit in Islamic law is the achievement of maqdsid al-shari'ah
manifested in the preservation of five essentials (al-dartriyat al-
khams), which are the preservation of religion, intellect, life,
wealth, and lineage.®® It can be deduced that the
implementation of magqasid al-shari'ah in the Indonesian
Scholars’ Council fatwd is by maintaining the five essentials.

63 |bn ‘Ashdar, 2:183.

64 |bn ‘Ashar, 2:184.

65 Al-Shiban, “Dawabit Al-Fatwa,” 260.

66 Al-Shiban, 260.

67 Indonesian Scholars’ Council, Fatwa Establishment Guidelines 2015,
Chapter I, Article 7.

68 Majelis Ulama Indonesia, “Kriteria Maslahat (Criteria of Interests).”
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3. RESEARCH METHODOLOGY

This study used a qualitative approach to obtain the best
analysis of magqdsid al-shari‘ah in the fatwds of the Indonesian
Scholars’ Council. The primary data of the study is the medical
fatwds from the ljtima‘ of the Indonesian Scholars’ Council. It
was collected by document analysis. The secondary data was
collected from various books, journals, and writings about
magqasid al-shariah and the analysis of Indonesian Scholars’
Council fatwds. Then, the data was analyzed by content analysis
method to uncover the meanings found in the texts. The
general steps for data analysis in this study are based on the
procedure of qualitative research by Creswell®’:

(1) Preparation of the data which consists of the
fatwds of the Indonesian Scholars’ Council and the
references related to magqdsid al-shariah and
analyses of the Indonesian Scholars Council’s
fatwds.

(2) Coding or organizing the fatwas of the Indonesian
Scholars’ Council on medical issues.

(3) Generating themes from the coding process after
sorting the fatwds with the same theme.

(4) Analyzing medical fatwds of the Indonesian
Scholars’ Council from the perspective of magadsid
al-shari‘ah.

(5) Drawing conclusions from the findings.

69 Creswell, Research Design.
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4. RESULTS
4.1 Preservation of Five Essentials

After analyzing the fatwds and observing the evidence, the
implementation of Shari'ah general objectives, particularly the
preservation of five essentials, in medical issue fatwds of the
Indonesian Scholars’ Council can be seen in table 1.

Table 1. Preservation of Five Essentials in the Fatwds of the
Indonesian Scholars Council

Preservation of Five Essentials

Issue
Religion Intellect Life Wealth Lineage
Embryo Transfer 4
Alternative Medicine v v
Vasectomy v
Eye Bank v
The Use of Nicotine v 4
Immunization v
The Use of Ethanol v v
The Use of Blood v
Plasma
Uterus v

Transplantation

Table 1 shows the preservation of five essentials considered in
nine medical issue fatwds of the Indonesian Scholars Council.
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Based on the number of occurrences, the preservation of life
was considered in six of nine fatwds, followed by the
preservation of lineage in three fatwds, then the preservation of
intellect in two fatwds, and the preservation of religion in one
fatwd. Consideration of wealth preservation was not found
during the study.

4.2 The Use of al-Qawa'id al-Fighiyah

Apart from the Qur'an and Sunnah, there are al-qawa‘id al-
fightyah (maxims of Islamic law) mentioned nearly in every fatwa
of the Indonesian Scholars Council. Maxims of Islamic law can
be used to recognize magqasid al-shari'ah. It is because the
maxims contain clear descriptions regarding purposes and
objectives in Islamic law.”® However, not all of them related to
the concept of magqasid al-shari‘ah.

The maxims of Islamic law that indicate the general objective of
Shartah in achieving benefit and removing harm can be seen in
table 2.

Table 2. Maxims of Islamic Law Related to Maqasid al-Shart'ah

Issue Maxims of Islamic Law (al-Qawa‘id al-
Fighiyah)
Embryo Transfer Avoiding detriment takes precedence

over bringing about benefit (Dar'ul mafasid
mugqaddam ‘ald jalb al-masalih)

Alternative Medicine Avoiding detriment takes precedence
over bringing about benefit (Dar' al-
mafasid mugaddam ‘ald jalb al-masalih)

70 Al-Zuhayli, Al-Qawa‘id al-Fighiyah Wa Tatbigatuhd Fi al-Madhahib al-
Arba’, 28.
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Vasectomy
Eye Bank

The Use of Nicotine

Immunization

Necessities may permit forbidden things
(al-dararah tubihu al-mahzdarat)

When two detriments or two harms
contradict, take the greatest harm into
consideration by committing the least of
the two (ldha ta‘aradat mafsadatan aw
dararan rd‘iya a’zamuhuma dararan Dbi-
rtikab akhaffihima)

When two evils or harms contradict,
Shari‘ah intends to avert the worst of the
two harms and two evils (idhd ta‘aradat
sharran aw dararan qasada al-shar’ daf
ashadd al-dararayn wa a‘’zam al-sharrayn)
Harm must be eliminated (al-darar yuzal)
Necessity is determined according to its
extent (al-dardrah tugaddar bi-qadriha)
Harm must be eliminated (al-darar yuzal).
Harm should be avoided as much as
possible (al-darar yudfa’ bi-qadr al-imkan)
Averting something before its occurrence
takes precedence over eliminating it (al-
daf’ awld min al-raf’)

Harm should be avoided as much as
possible (al-darar yudfa' biqadr al-imkan)

Harm must be eliminated (al-darar yuzal)

Need can develop into necessity (al hdjah
tanzilu manzilat al dardrah)

Necessities may permit forbidden things
(al-dararah tubihu al-mahzdrat)
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The Use of Ethanol

The Use of Blood
Plasma

Uterus
Transplantation

What is permitted for necessity is
determined according to its extent (ma
ubiha lil-dardrah yugaddar bigadriha)

Harm should not be inflicted nor
reciprocated (I darar wa-la dirar)

If a lawful and unlawful thing come
together, the unlawful thing predominates
(idha ijtama‘a al-halal wa-al-haram ghuliba
al-haram)

Harm must be eliminated (al-darar yuzal)

Avoiding detriment takes precedence
over bringing about benefit (dar'ul mafasid
muqaddam ‘ald jalb al-masalih)

Necessity is determined according to its
extent (al-dararah tugaddar bigadriha)

Necessity is determined according to its
extent (al-dararah tugaddar bigadriha)

Harm must be eliminated (al-darar yuzal)

Need can develop into necessity (al hdjah
tanzilu manzilat al dardrah)

Most of the maxims of Islamic law mentioned in the Indonesian
Scholars' Council fatwas are maxims that contain the concept
of removing harm, such as “al-darar yuzal” (harm must be
eliminated) and “dar’ al-mafasid mugaddam ‘ald jalb al-masalih”
(avoiding detriment takes precedence over bringing about
benefit). The use of these maxims indicates the application of
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the concepts maslahah and mafsadah which is a concept
included in magqasid al-shari‘ah.

Besides that, there are maxims that contain necessity such as
“al-dardrat tubth al-mahzarat” (Necessities permit the
prohibited) and “al-dariirah tuqaddar bi-qadriha@" (necessity is
determined according to its extent). Necessity has a relation
with the concept of maqdsid al-shari'ah as well. In the situation
where the five essentials are harmed, the Shari'ah objective is
to preserve them and remove the harm.

4.3 The Use of Maslahah Mursalah

Other than al-qawa'‘id al-fighiyah (maxims of Islamic law),
maslahah mursalah is also mentioned in the evidence of fatwd
regarding eye bank, organ donation, and transplantation.
Maslahah mursalah is a benefit that is not confirmed by Shari'ah
texts nor it is abolished. In contemporary issues where there are
no Shari'ah texts that address the ruling of the issues, maslahah
mursalah is used in determining the ruling of these issues.

The use of maslahah mursalah also indicates an implementation
of magqasid al-shari'ah in establishing a ruling. It is because
maintaining the objectives of Shart‘ah is considered as maslahah
(benefit). According to the Indonesian Scholars’ Council,
maslahah in Islamic law is the achievement of magqasid al-shari‘ah
manifested by maintaining the five essentials: religion, intellect,
life, wealth, and lineage. 7*

By considering the opinion of the scholars in the past, the
Indonesian Scholars’ Council explained further the meaning of

71 Majelis Ulama Indonesia, “Kriteria Maslahat (Criteria of Interests).”
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maslahah or benefits. According to al-Ghazali, maslahah is the
preservation of Shari‘ah objectives.”? Everything that embodies
the preservation of five essentials is considered a benefit in
Islamic law. It means that the preservation of religion, life,
intellect, lineage, and wealth are benefits. Accordingly,
everything that annuls benefit is harm, and removing harm is
counted as a benefit.”?

5. DISCUSSION
5.1 Embryo Transfer

From the perspective of Islamic law, the prohibition of
transferring embryos from a husband and wife to foreign
women is in accordance with Islamic law which has legislation
that the believers must protect their private parts from unlawful
actions such as Sirah al-Mu’minin (23): 5-7 and al-Ma‘drij (70):
29-31. Based on these verses, to implant the embryo in the
womb of a woman who does not have a marital relationship is
not in accordance with the meaning of the verses. The uterus is
a part of a woman's body that is not lawful except for her
husband. The thing that allows a man to have rights over a
woman including private parts and the womb is marriage. Thus,
transferring the embryo into the womb of a foreign woman is
forbidden according to Shariah.

In the fatwa there is a hadith that contains a prohibition from
the Prophet salld-llahu 'alayhi wa-sallam for the believers to have
intercourse with women who are pregnant by other men. He
salld-llahu ‘alayhi wa-sallam said, “It is not lawful for a man who

72 Al-Ghazali, Al-Mustasfd min ‘llm al-Usdl, 1:416.
73 Al-Ghazali, 1:417.
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believes in Allah and the last day to water what another has
sown with his water.””* This prohibition aims to protect
offspring and avoid mixing offspring. This is because having
intercourse with a woman who is pregnant by another man can
cause the lineage to be mixed. Thus, Islamic law prohibits this
act. According to this hadith, transferring the embryo to another
wife of the husband can cause problems in the lineage, such as
when the second wife is pregnant from the husband even after
transferring the embryo.

One of the Shari'ah objectives is the preservation of lineage.
Transferring the embryo to another woman’s womb may cause
confusion and mix the lineage, whether it is another wife of the
husband or not. Thus, to prevent harm to the lineage,
transferring the embryo must not be done except into the
womb of the wife from whom the embryo originated. Other
ways of embryo transfer are prohibited in Shari‘ah.

The Indonesian Scholars’ Council mentioned a maxim of Islamic
law: “dar’ al-mafdasid mugaddam ‘ald jalb al-masalih,” which means
avoiding detriment takes precedence over bringing about
benefit. In terms of benefits, having offspring is permissible and
counted as a benefit for humans. However, the harm that will
occur is even greater if embryo transfers are allowed without
conditions. Thus, preventing harm takes precedence in
consideration rather than achieving benefits. In the principle of
magqasid al-shari'ah, if a benefit contradicts Shari'ah, then that
benefit is not valid. In this case, transferring of embryo to the
uterus of a foreign woman or another wife of the husband

74 Al-Sijistant, Sunan Abi Dawud, 2009; al-Sijistani, “Sunan Abi Dawud
2158 - Marriage.”
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contradicts Shari'ah. It causes a mixing of lineage. Hence, having
offspring obtained from an unlawful method of embryo transfer
is not considered a benefit and Islam intends to remove harm
caused by that practice.

5.2 Alternative Medicine

According to the fatwd, there are two types of alternative
medicine methods: alternative medicine that contains shirk or
magic and alternative medicine that does not contain shirk or
magic. The first type is prohibited. The second type of medicine
and treatment must be measured by the Shari‘ah law, such as
using pure and lawful materials and avoiding using unlawful
methods.

The prohibition of using magic for treatment or medication is in
accordance with the principles of medication in Islam because
all forms of treatment using unlawful methods are not
permitted in Islam, including magic. From the concept of
benefits and harm, shirk brings harm to a man'’s religion. If the
one who commits shirk does not repent until his death, he is
forbidden from entering Paradise and he will be punished in
Hellfire as Allah said in the Qur'an.”® This is considered to be a
great harm to humans, and Shari‘ah intends to remove this harm
by forbidding shirk and every means that leads to shirk.

In the fatwd, a number of evidence point out the dangers of
polytheism (shirk) and magic. Sdrah an-Nisa’' (4): 16 contains the
dangers of shirk, namely that shirk is a sin that cannot be
forgiven. There is also a hadith that shows the dangers of going

75 The Qur'an 5:72.
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to a magician or soothsayer. In the hadith reported by al-Imam
Muslim, it is stated that a person who visits a soothsayer then
his prayers will not be accepted for forty days. 7¢ Whereas the
hadith of Abd Hurayrah reported by Imam Ahmad and al-Hakim
contains that whoever justifies the words of the magician then
he is a disbeliever. 77All verses and hadrths that prohibit taking
treatment using magic indicate the implementation of maqasid
al-shari'ah to preserve religion.

Besides the preservation of religion, the preservation of life is
also considered in the fatwd. However, the preservation of
religion takes precedence over the preservation of life. In the
concept of maqasid al-shari'ah, the preservation of religion is a
top priority compared to other preservations. Although the
fatwd does not mention the priority of this preservation, the use
of the maxim of Islamic law “avoiding harm takes precedence
over achieving benefits” (dar' al-mafasid mugaddam ‘ald jalb al-
masalih) can be evidence on the priority of preserving religion.

Preservation of religion, which is manifested in the prohibition
of taking treatment using magic, takes precedence over taking
treatment which is part of life preservation. If the method of
treatment does not contain shirk and the religion of people is
not threatened, then the preservation of life is considered in the
permission of the treatment. Therefore, treatment using any

76 al-Hajjaj, Sahih Muslim, 1991, 1:1751; ibn Hanbal, Musnad, 1999,
27:197; al-Hajjaj, “Sahih Muslim 2230 - The Book of Greetings.”

77 Ibn Hanbal, Musnad, 1997, 15:331; al-Hakim, al-Mustadrak, 2002,
1:50.
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methods other than magic is permissible as long as it uses lawful
and pure material.

5.3 Vasectomy

The establishment of the fatwd that vasectomy is prohibited
based on the opinion that it is categorized as sterilization which
contradicts the purpose of Shari'ah to preserve lineage. The
Indonesian Scholars’ Council presented various verses from the
Qur’'an. The main point of the verses mentioned in the fatwd,
which are Al-An‘am (6):151, Al-Isrd’ (17):31, Al-An‘am (6): 137,
is a prohibition of killing children. The polytheists used to bury
their children for fear of poverty and buried their daughters for
fear of disgrace.”® In the Sunnah, the Prophet # prohibited his
followers from burying their daughters alive.” It is clear from
the Qur'an and Sunnah that killing children is prohibited.
Shari'ah intends to preserve the life and the lineage of human
beings. In this case, sterilization and vasectomy are not in
accordance with the intention of Shari‘ah to preserve lineage.

Another verse of the Qur'an presented in the fatwd is Ash-Shiira
(42):50. This verse comprises meaning that Allah is the One who
grants children for whomever He wills and withholds them from
whomever He wills. Al-Sa‘di mentioned the meaning of this
verse and the previous verse. They indicate Allah’s authority
and providence upon His creations.®® Among them is the
legislation of marriage which is the cause of the birth of children

78 |bn Kathir, Tafsir al-Qur’dn al-‘Adhim, 3:309.
79 Al-Darimi, Musnad Al-Ddrimi, 1810-11.
80 Al-Sa‘di, Taysir Al-Karim al-Rahman, 897.
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and He grants children to whom He wills.8? This meaning
confirms the preservation of lineage in Islam.

Preservation of lineage is one of general objectives that keep
mankind’s lineage and protect them SharT'ah's from extinction.
It is reported from Anas that the Prophet #used to command
his companions to marry and forbid celibacy and say, “Marry
women who are beloved (due to their good characteristics),
prolific in bearing children, for | shall outnumber the Prophets
by you on the Day of Resurrection.”® This hadith gives a clear
indication that Shariah intends to preserve lineage by
recommending marriage and prohibiting celibacy.

Furthermore, Shari‘ah comes to achieve benefits and remove
harm. In the case of vasectomy with the intention of
sterilization, the harm is more prominent than the benefit.
Although recanalization of vas deferens is possible, the
probability of having children will decrease after vasectomy.83
Hence, vasectomy is prohibited.

There are additional conditions mentioned in the fatwd
established in 2012 regarding vasectomy surgery. By any
means, vasectomy is prohibited except if it needs to be
performed for acceptable reasons or purposes that do not
contradict Islamic law. It must not cause permanent sterility and
there is a guarantee that the canal can be restored to its original

81 Al-Sa‘dT, 897.
82 |bn Hanbal, Musnad, 1997; al-‘Asqalani, “Hadith - Marriage - Bulugh
al-Maram,” n.d.
8 Majelis Ulama Indonesia, “Fatwa.” See fatwa of 4™ [jtima’ 2012 on

vasectomy.

[183]



Journal of Integrated Sciences is iourmalof
Special Issue, April 2024 Sciences
ISSN: 2806-4801

state and function. It also must not cause harm to the patient.
Additionally, the Indonesian Scholars’ Council stated that
vasectomy must not be recommended by the government as
part of the contraception program. The purpose of these
conditions is to ensure the preservation of Shari'ah objective
which is the preservation of lineage and prevention from the
harm caused by vasectomy.

5.4 Eye Bank, Organ Donation, and Transplantation

The implementation of maqadsid al-shari‘ah in this issue is evident
in the concept of benefits and harm. In the permissibility of
organ donation, transplantation, and eye banks, there are
benefits that Shari'ah intends to achieve, which are the
preservation of life and removing harm from people. In some
conditions, organ donation, organ transplantation, and eye
banks may be necessities when a life of human is threatened.
While in other conditions they are not necessary but needed to
remove the harm. Still, organ donation, organ transplantation,
and eye banks are allowed in order to preserve human life.

Another concept of maqasid al-shariah in this fatwd is the
objective of removing harm. This objective can be observed
from the maxims of Islamic laws as follows:

- Idha ta‘éradat mafsadatan aw dararan ri'iya
a‘’zamuhumd dararan bi-rtikab akhaffihima (when two
detriments or two harms contradict, take the greatest
harm into consideration by committing the least of
the two).

g

- Idha ta‘aradat sharran aw dararan qasada al-shar’ daf
ashadd al-dararayn wa a‘zam al-sharrayn (when two
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evils or harms contradict, Shari‘ah intends to avert
the worst of the two harms and two evils).

These maxims of Islamic law are also considered the maxims of
magqasid al-sharrah because these maxims indicate the intention
of Shari‘ah to avert the worst of two harm by committing the
lesser harm. In this issue, the application can be seen when
taking priority of the harm caused by organ or cornea donation
from a deceased person and the harm of neglecting organ
donation from the one in need.

Another maxim is the maxim al-darar yuzal (harm must be
eliminated). The use of this maxim in prohibiting a living person
from donating cornea or permitting organ donation from a
deceased person is an indication of the Shari‘ah’s intention to
remove harm.

Aside from removing harm, the concept of benefits or the
application of maslahah mursalah in this fatwd also indicates the
attempt to establish a fatwd that corresponds with the
objectives of Shari'ah to preserve life and achieve benefits for
mankind. In this issue, the benefits of organ donation, organ
transplantation, and eye banks are not affirmed nor rejected in
the texts of Shari'ah, However, these benefits are in accordance
with the general purpose of Shari‘ah.

5.5 The Use of Nicotine as Medicine

The prohibition of nicotine consumption in the fatwd is in
accordance with the aim of the Shari‘ah to preserve human life
and intellect. The dangers caused by long-term consumption of
nicotine can be detrimental to health and life-threatening.
Nicotine can also cause addiction and affect brain function.
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These effects of consumption contradict the purpose of
Shari‘ah to protect the mind or intellect.

The prohibition of consuming nicotine is supported by verses in
the Qur'an that are mentioned in the fatwd. In Sdrah al-A'raf:
157 it is stated that the teachings brought by Allah’s messenger
#are to justify good and forbid evil. In Islam, all bad things and
evil are prohibited and shunned. In Sirah al-Baqarah: 195 there
is a prohibition against self-destruction. Because of the harm
contained in nicotine and the negative effects of its long-term
use, nicotine is forbidden in Islamic law. This prohibition aims to
prevent and eliminate harm that occurs as a result of nicotine
consumption.

As for the purposes of treatment, nicotine consumption is
temporarily permitted if there is no other drug that can replace
it. Furthermore, its use must be proven to heal and give good
results. Apart from medicinal purposes, the use of nicotine is
forbidden. This is based on the rule that in an emergency
situation, using things that are unlawful is only permissible to
eliminate the danger in the state of emergency. Outside of
emergency situations, using something unlawful is not allowed.
The maxim of Islamic ruling regarding this matter is al-dardrah
tugaddar bi-qadriha: “Necessity is determined according to its
extent.” The objective of nicotine consumption permissibility in
emergency situations is to eliminate a greater danger which is
in accordance with the principles and general objectives of
Islamic law.
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5.6 Immunization

The implementation of maqdsid al-shariah in this fatwd is the
preservation of life which can be observed in the permission of
immunization using halal and pure vaccine. Immunization is a
means to prevent disease. Maintaining health and treating
diseases is also legislated in Islam as mentioned in the hadith,
“Use remedies. For indeed Allah did not make a disease but He
made a cure for it.”® The vaccines used in immunization must
contain halal and pure materials because using unlawful and
impure materials as medicine is prohibited.

However, there are several conditions that allow immunization
using vaccines made from non-haldl and impure materials. In a
life-threatening situation, immunization using vaccines made
from haram and impure materials is permissible under the
condition that a halal and pure vaccine has not been found and
its unavailability must be confirmed by a trusted doctor. Impure
materials are allowed to be used in medicine as long as there is
no substitute because safety and health are more important
than staying away from impurities.8> In this situation, the
preservation of life takes precedence over the harm of using
unlawful and impure materials in order to prevent greater harm
that threatens life.

As for the prohibition of immunization using unlawful and
impure vaccines, its objective is to prevent harm. Immunization
using unlawful and impure material is prohibited in Islam and

84 Al-Tirmidhi, Sunan Al-Tirmidhi, 407; al-Tirmidh1, “Jami> At-Tirmidht
2038 - Chapters on Medicine.”
85 AI-SilmT1, Qawd'id al-Ahkam fi Masdlih al-Andm, 1:95.
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considered harmful. There is a maxim that the Lawgiver does
not command except for pure or preponderant benefits and
does not forbid except for pure or preponderant harm. It means
that unlawful materials are prohibited because of the harm
contained in them. The use of al-gawa'id al-fighiyah that
indicates this meaning is also mentioned in the fatwd, such as:
“averting something before its occurrence takes precedence
over eliminating it” (al-daf’ awlad min al-raf*), “harm should be
avoided as much as possible” (al-darar yudfa‘ bigadr al-imkan),
“harm must be eliminated (al-darar yuzal).

The objective of Shari‘ah to remove harm is also observed in the
permissibility to use unlawful and impure vaccines in
emergency situations. It is supported by the use of al-qawa‘id al-
fighiyah that is related to necessities or emergency situation,
such as: “need can develop into necessity” (al hdjah tanzilu
manzilat al dardrah), “necessities may permit forbidden things”
(al-dararah tubihu al-mahzarat), and “what is permitted for
necessity is determined according to its extent” (ma ubiha lil-
darirah yugaddar biqgadriha).

5.7 The Use of Ethanol as Medicinal Ingredients

There is no disagreement that intoxicants are prohibited in
Islam. In Sdrah Al-M%'idah (5): 90, All3h the Exalted forbade
intoxicants for Muslims. The use of intoxicants as medicine is
also prohibited. In the Sunnah, the Prophet # forbade a
Companion from producing intoxicants to cure illness and
stated that they are not medicine but ailment.8¢

86 Al-Hajjaj, Sahth Muslim, 1991, 3:1573.
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The basic principle of medication in Islam is searching for a cure
in a legal way (in accordance with Shart'ah ) and using only
lawful and pure medicine.?” Regarding the rule of using alcohol
or ethanol in medicine, there are two kinds of alcohol
mentioned in the fatwa. The first is the alcohol originating from
intoxicants. It is impure (ngjis) and using it as medicine is
forbidden as the rule on this kind of alcohol is the same as the
rule on intoxicants. The second kind is the alcohol originating
from non-intoxicants. It is pure (tahir) and using it as medicine
is permitted under the conditions that it is not dangerous for
health, it is used in the right dosage, and it is not to be misused
such as intentionally consuming it to get drunk.8 The ruling of
alcohol derived from non-intoxicants is different from the
intoxicants because the cause of prohibition is intoxication or
inebriety.

Establishing a fatwd regarding the use of alcohol or ethanol
must consider the intoxication effect of the alcohol or ethanol.
It is because Shari‘ah intends to preserve human intellect so
that humans can perform their duty as the servants of Allah.
Intoxicants affect and harm the intellect. Thus, they are
prohibited in the Shari‘ah. Alcohol or ethanol as the intoxicating
substance found in intoxicants is prohibited for use as a
medicinal ingredient. The objective is to preserve the intellect.
Accordingly, if the amount of alcohol or ethanol does not cause

87 Majelis Ulama Indonesia, “Fatwa.” See the fatwa of 6t Ijtimg' 2018
on the use of ethanol as medicinal ingredients.

88 Majelis Ulama Indonesia. See the fatwa of 6t [jtimd‘ 2018 on the use
of ethanol as medicinal ingredients.
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intoxication, it is permissible to use alcohol or ethanol as a
medicinal ingredient.

There are three hadiths that contain the preservation of intellect
in the fatwd. The first is the hadith: “Every intoxicant (muskir) is
khamr, and every khamr is forbidden.” 8 The second is the hadith:
“All drinks that intoxicate are forbidden.” °° The third is the hadith:
“If a large amount of anything causes intoxication, a small amount
of it is prohibited.””* The similarity of these ahadith is the
prohibition of intoxicants. Intoxicant affects brain function and
hinders its work and Shariah intends to preserve human
intellect. Therefore, consuming intoxicants or using them as
medicinal ingredients is forbidden in Islam.

Aside from the preservation of intellect, the preservation of life
is also considered in the permissibility of using ethanol as a
medicinal ingredient. There is a hadith that prohibits the use of
intoxicants as medicine. °? In this case, the hadith takes
precedence over the concept of preserving life by permitting
intoxicants to cure diseases. However, if alcohol or ethanol is
not categorized as an intoxicant then it is permissible to use it
as medicine. The intention of this permit is to preserve human
life.

89 Al-Hajjaj, “Sahih Muslim 2230 - The Book of Greetings,” 1587; al-
Hajjaj, “Sahih Muslim 2003a - The Book of Drinks.”

90 Al-Bukhari, Sahih al-Bukhdri, 70; al-Bukhari, “Sahih Al-Bukhari 242 -
Ablutions.”

91 Al-Sijistani, Sunan Abi Dawud, 2009, 5:523; al-Sijistani, “Sunan Abi
Dawud 3681 - Drinks.”

92 Al-Hajjaj, Sahih Muslim, 1991, 3:1573.
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The concept of removing harm in this fatwd can be observed in
the evidence mentioned in the fatwd. The first is Sdrah al-
Ma’idah (5):90 which contains the commandment to avoid
intoxicants. The second is Sirah al-Baqarah (2): 195 which
contains the prohibition of throwing oneself into destruction.
Then, the ahddith that contains the prohibition of intoxicants.
All of this evidence indicates the objective of Shari'ah to remove
harm caused by intoxicants.

Additionally, there are maxims of Islamic law that indicate
magqasid al-shariah in removing harm. These maxims are: “la
darar wa la dirar” (harm should not be inflicted nor reciprocated),
“al-darar yuzal” (harm must be eliminated), and “dar’ al-mafasid
muqgaddam ‘ald jalb al-masalih” (avoiding detriment takes
precedence over bringing about benefit).

5.8 The Use of Blood Plasma as Medicinal Ingredients

There are two different opinions on whether blood plasma is
considered as blood or not. The first opinion is that plasma is
blood. Thus, plasma is impure (nagjis) in Islamic law, and it is not
permissible to use it as an ingredient for medicine because
medication must be done using pure and lawful means. The
second opinion is that plasma is a different substance from
blood. Under this opinion, plasma is considered pure (tahir)
because it is not blood and it is permissible to use it as a
medicinal ingredient.

The council took the opinion that blood plasma is different from
blood with the argument that blood plasma is a substance in the
blood and it differs from blood in characteristics, color, smell,
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and taste.”® According to the fatwd, blood plasma is pure and it
is permissible to be used as medicinal ingredients under the
condition that it is used only for medication and used if
necessary.”® The blood plasma must be obtained from lawful
(halal) animals. Using human and unlawful animal blood plasma
in medicine is prohibited.?>

The council stated in the fatwd that the permissibility of using
blood plasma as medicinal ingredients is an opinion on this
issue. They acknowledged another opinion that blood plasma is
impure and forbidden to be used in medicine. In that case, it is
only allowed to be used in medication if necessary. In the
medical field, relief and exceptions are found frequently
because emergency situations often occur. Yet, the
permissibility to use unlawful and impure things in emergency
situations must be dealt according to the extent of necessity
and must not exceed the boundary.

In this issue, the intention behind the permissibility of using
blood plasma in medicine is the preservation of life. The
Indonesian Scholars’ Council included the maxim of Islamic law
al-dartrah tugaddar bi gadriha. It means that if the use of blood
plasma is necessary, it can be used only to deal with the harm

93 Majelis Ulama Indonesia, “Fatwa.” See the fatwa of 6t ljtima’ 2018
(titled ljtima Ulama 2018) on the use of blood plasma as medicinal
ingredients.
94 Majelis Ulama Indonesia. See the fatwa of 6t jtimd’ 2018 (titled
litima Ulama 2018) on the use of blood plasma as medicinal
ingredients.
95 Majelis Ulama Indonesia. See the fatwa of 6t ljtimg’ 2018 (titled
litima Ulama 2018) on the use of blood plasma as medicinal
ingredients.
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in the extent of the necessity. The intention behind that action
is to eliminate harm and preserve life which are the objectives
of Shari‘ah.

5.9 Uterus Transplantation

The Indonesian Scholars’ Council has established a fatwd
regarding organ transplantation. It is mentioned that organ
transplantation is not allowed except if there is a necessity to
perform it. Uterus transplantation is a part of organ
transplantation. It is permissible if necessary. Infertility in
women may be caused by illness or physical anomalies and
women may undergo uterus transplantation if they are unable
to bear offspring. After the transplantation, the uterus must
only bear the embryo of the recipient and her husband. This is
to emphasize and ensure that the lineage is preserved within
the Islamically legal means.

The permissibility of uterus transplantation was also decided
after considering the consequence of uterus transplantation on
the lineage. The council took the opinion that the uterus is a
reproductive organ that does not inherit genetic traits. It does
not have the gonad and cannot pass the genetic traits. Thus,
uterus transplantation is permissible because it has no effect on
the lineage. The Indonesian Scholars’ Council allows uterus
transplantation only if there is a legitimate need or hdjah
shar'iyah. Therefore, there are several conditions mentioned in
the fatwd that must be met before carrying out uterus
transplantation. One of the conditions is to ensure that the
embryo implanted after uterus transplantation belongs to a
husband and wife who are legally married and still alive. This
condition is important to ensure that the entire process of
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uterus transplantation does not contradict the Shari‘ah. The
intention is to remove harm from an unlawful embryo transfer.

Another condition is to make sure of the safety of the entire
uterus transplantation process and procedure. The purpose of
allowing uterus transplantation is to eliminate harm and lift the
burden on women who cannot have children either due to
disease or disability. However, if the transplant process is
unsafe and impacts greater harm, then uterus transplantation is
forbidden.

The intention of removing harm is apparent from the use of
Islamic legal maxims in the fatwd. The maxim “harm must be
eliminated” (al-darar yuzal) indicates the intention of removing
harm that may appear if uterus transplantation is allowed
without condition. In that case, allowing uterus transplantation
under specific conditions is an implementation of maqasid al-
shari‘ah to remove harm.

6. CONCLUSION

The implementation of magqasid al-shari‘ah in the fatwds of the
Indonesian Scholars’ Council can be seen through the analysis
of the fatwds and the evidence. It is manifested in the
preservation of the five essentials. Among the preservation of
the five essentials, protection of life and lineage is found most
often in the nine fatwds. Besides that, the general concept of
magqadsid al-shari‘ah to achieve benefits and remove harm is
found in the fatwds. The concept of removing harm can be
observed in the maxims of Islamic law (al-qawa'id al-fighiyah)
used in the fatwds. Lastly, the use of maslahah mursalah also
indicates the implementation of magqdsid al-shari‘ah, which is to
achieve benefits for humankind.
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